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1. EVIDENCE — EVIDENCE REVIEWED IN LIGHT MOST FAVORABLE TO
APPELLEE — SUBSTANTIAL EVIDENCE WILL SUSTAIN CONVICTION.
— In determining the sufficiency of the evidence to support a
criminal conviction, the court will review the evidence in the light
most favorable to the appellee and affirm if there is substantial
evidence to sustain the conviction.
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2. EVIDENCE — SUBSTANTIAL EVIDENCE DEFINED. — Substantial
evidence is evidence that induces the mind to go beyond suspicion or
conjecture, and that is of sufficient force and character to compel a
conclusion one way or the other with reasonable certainty.

3. CRIMINAL LAW -— SUBSTANTIAL EVIDENCE OF BURGLARY., —
Where a witness saw appellant leave the house through a window
and run away; where two witnesses saw him return to the scene in
one car, circle the block, get out and drive away in another car;
where stolen items from the house were found in appellant’s pocket;
and where appellant admitted to concealing a necklace that had
been stolen from the house, the conviction for burglary was
supported by substantial evidence, and it was not rendered insub-
stantial by virtue of appellant’s cousin’s confession that he had
committed the burglary.

4. EVIDENCE — FINDER OF FACT WEIGHS EVIDENCE, DETERMINES
CREDIBILITY, AND RESOLVES CONFLICTS. — Weighing the evidence,
determining credibility, and resolving conflicts in the testimony are
matters to be resolved by the fact finder.

5. CRIMINAL LAW — FINDER OF FACT MAY ACCEPT SOME PORTIONS
AND REJECT OTHER PORTIONS OF TESTIMONY. — Since, as finder of
fact, the trial judge was free to accept some of witness’s testimony
and reject those portions of his testimony which were found to lack
credibility, there was no inherent contradiction in both the appel-
lant and his cousin being convicted of burglary.

Appeal from Pulaski Circuit Court, First Division; Floyd J.
Lofton, Judge; affirmed.

William R. Simpson, Jr., Public Defender, by: Thomas B.
Devine 111, Deputy Public Defender, for appellant.

Steve Clark, Att’y Gen., by: Lynley Arnett, Asst. Att’y Gen.,
for appellee.

JaMEs R. COOPER, Judge. The appellant in this criminal
case was convicted of burglary and misdemeanor theft of prop-
erty, and was sentenced as an habitual offender to thirty years in
the Arkansas Department of Correction. From that conviction,
comes this appeal. The appellant’s sole point for reversal is that
there was insufficient evidence to support the burglary conviction.
We affirm.

{1,2] In determining the sufficiency of the evidence to
support a criminal conviction, we review the evidence in the light
most favorable to the appellee, and affirm if there is substantial
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evidence to sustain the conviction. Lair v. State, 19 Ark. App.
172, 718 S.W.2d 467 (1986). Substantial evidence is evidence
which induces the mind to go beyond suspicion or conjecture, and
is of sufficient force and character to compel a conclusion one way
or the other with reasonable certainty. Dillard v. State, 20 Ark.
App. 35, 723 S.W.2d 373 (1987).

Burglary is committed when a person enters or remains
‘unlawfully in an occupiable structure with the purpose of
committing therein any offense punishable by imprisonment.
Ark. Code Ann. § 5-39-201(a) (1987). The appellant waived his
right to a jury and was tried by the court, with the trial judge as
the fact-finder. Viewed in the light most favorable to the appellee,
the evidence adduced at trial showed that Verlon Walker and
Herman Binns went to Dwight Walker’s house on October 21,
1987. Verlon Walker discovered that the door was pushed in,and
heard someone moving around in the back of the house. Herman
Binns, who had waited in the car, testified that he saw the
appellant leave Dwight’s house through the window and run
away. He also testified that, about ten minutes later, he saw the
appellant, accompanied by one or two other people, return to the
area in a Chevrolet. The Chevrolet circled the block; the appel-
lant then got out of the Chevrolet, got into a Cadillac parked
nearby, and drove away.

Dwight Walker testified that he returned home shortly after
Verlon, his brother, telephoned him. He testified that he discov-
ered that his front door had been kicked down, and that he saw the
appellant and another man get out of a Chevrolet and drive away
in a Cadillac which had been parked across the street from his
back door. He also stated that various pieces of gold jewelry were
taken from his house, including a ring, a necklace, two chains,and
two watches. Cynthia Walker testified that she identified some
jewelry recovered by the police as her property, and stated that it
was worth $200.00 or $250.00.

Detective Max Spriggs testified that he stopped a brown
Chevrolet identified as a suspect vehicle in the burglary, and that
Bobby Plumber and Larry Harrison were in the car. Mark Fisher
of the Little Rock Police Department testified that he stopped a
Cadillac circling the vicinity of Dwight Walker’s house. The
appellant was the driver of the car, and Eugene Morris was a
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passenger. He testified that he found a gold watch and tworingsin
the appellant’s pocket. The owner later identified these items as
hers, but told Officer Fisher that a necklace with a ring on it was
still missing. Fisher testified that he then realized that the
appellant was wearing the missing necklace, and returned to the
interrogation room to discover that the appellant was no longer
wearing the necklace. When questioned, the appellant admitted
to dropping it through a heating vent in the interrogation room,
where it was subsequently discovered.

Finally, Kenneth Lewis, the appellant’s cousin, took the
stand and stated that it was he, and not his cousin, who committed
the robbery. He explained that he had borrowed the appellant’s
car to use in the robbery. The court interrupted the testimony to
warn Mr. Lewis that he could go to the penitentiary if he made a
judicial confession, and inform him that his confession would not
necessarily result in acquittal for the appellant. Lewis was
provided with appointed counsel. He nevertheless testified that it
was he who entered Walker’s house, took the jewelry, and fled
through the window, and that the appellant was not involved in
the crime, but was in possession of the jewelry only because Lewis
left it, without explanation, in the appellant’s car. Lewis was
found guilty of burglary by virtue of his judicial confession. At the
conclusion of the trial, the appellant was also found guilty of
burglary.

[3-5] The essence of the appellant’s argument for reversal
is that his cousin’s confession and testimony render the evidence
against the appellant insubstantial. We do not agree. The
appellant was identified as the man who was seen exiting the
house through .the window and fleeing the scene, was soon
afterward discovered to be in possession of the stolen property,
and admitted to concealing the necklace. We hold that the
conviction for burglary was supported by substantial evidence.
See Ashleyv. State,22 Ark. App. 73,732S.W.2d 872 (1987). As
finder of fact, the trial judge was free to accept some of Lewis’s
testimony and reject those portions of his testimony which were
found to lack credibility. Weighing the evidence, determining
credibility, and resolving conflicts in the testimony are matters to
beresolved by the fact finder. See Girdnerv. Kensett, 285 Ark. 70,
684 S.W.2d 808 (1985). The trial judge could properly have
found that both the appellant and Lewis committed burglary,
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that only the appellant was seen by the witnesses, and that Lewis’s
statement that the appellant was not involved lacked credibility.
We therefore find no inherent contradiction in both the appellant
and Lewis being convicted of burglary, and we affirm.

Affirmed.

CRACRAFT and MAYFIELD, JJ., agree.




